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Gov. Jerry Brown on Friday named three men to serve 
on the Los Angeles-based 2nd District Court of Appeal.

They are Elwood G. Lui, Lamar W. Baker and John L. 
Segal, an eclectic trio that includes a Republican litiga-
tor who is returning for a second term as an appellate 
justice, a White House lawyer and a judge on the Los 
Angeles County Superior Court bench.

Brown nominated Republican Lui, 74, to the court’s 
Division 1. He is of counsel and a former partner at Jones 
Day focused on appellate law and complex litigation.

It is the second time Brown has named Lui to the 2nd 
District. The first time was in 1981, during Brown’s first 
stint as governor. Then, Lui served on the court’s Divi-
sion 3 until 1987, when he left for Jones Day.

“I have always missed my time at the court of appeal,” 
Lui said Friday. “After a long career at my firm I thought 
about what I’d like to do next and approached the gover-
nor by filing an application.” 

Lui said he has remained involved in the judicial pro-
cess, most recently by serving as the compliance officer 
appointed by a three-judge federal panel overseeing the 
California prison overcrowding litigation.

“It’s a very happy moment for me today,” he said.
An old friend, Eric M. George of Browne George 

Ross LLP, said of Lui, “He’s extraordinary. He’s dis-
tinguished himself everywhere he’s been, as a jurist, 
as one of the country’s leading private practitioners 
and now as a jurist again. The governor could not have 
chosen someone with a better pedigree.”

Lui will fill the vacancy created by the elevation of 
Frances Rothschild to Division 1 presiding justice.

Baker, 37, attended Brown’s alma mater, Yale Law 
School. He worked as an assistant U.S. attorney for the 
Central District and joined the Obama administration to 
serve as assistant counsel and special assistant to the 
president from 2013 to 2015. Earlier, he was a deputy 
assistant attorney general at the U.S. Department of 
Justice’s office of legal policy.

Brown nominated him to the court’s Division 5. He 
could not be reached for comment.

After law school, Baker clerked for Dorothy W. Nelson 
of the 9th U.S. Circuit Court of Appeals. “He was among 
my top five clerks in my 35 years on the bench,” Nelson, 
now a senior circuit judge, said Friday. 

“I cannot think of a better candidate for the court of 
appeal. He was so brilliant his fellow clerks would go to 
him for advice, as would I. He has a sense of always want-
ing to do justice within the law, which led to a concern 
for the litigants always. That always impressed me.”

Baker will fill the vacancy created by Justice Orville 
A. Armstrong’s retirement.

Segal, 54, has served on the Los Angeles County 
Superior Court since 2001, and has several times 
been assigned to fill temporary vacancies on the court 
of appeal, according to former law partner Kevin E. 
Gaut, the managing partner at Mitchell Silberberg & 
Knupp LLP.

Brown nominated Segal to Division 7.

Charities take probate 
challenge to high court
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He preferred to give his estate to his 
second wife, Beatrice. Or, should they 
die at the same time, he gave it to two 
charities: Jewish National Fund and 
City of Hope.

Regardless, his nephews inherited 
Duke’s $5 million estate. That’s because 
Duke’s will didn’t contemplate the sce-
nario that actually played out: his wife 
died first. As a result, in 2007, his fortune 
went to his next of kin when he died.

The charities are challenging this 
interpretation of the will at the state 
Supreme Court in a case that attor-
neys will argue in San Francisco on 
Tuesday. 

In their appeal, which has been pend-
ing in the high court for three years, 
Jewish National Fund and City of Hope 
have urged the court to reconsider the 
state’s ban on the use of outside evi-
dence in interpreting wills.

To use outside evidence would allow 
probate judges and mediators to look 
beyond the “four corners” of a written 
will, and attorneys say this would be a 
sea change in California probate law.

“That’s not only because we all could 
be in this position, but because the 
questions in the case are about funda-
mental policy in our probate system 
and what we intend to foster through 
that system,” said Mary-Christine Sun-
gaila, a partner at Snell & Wilmer who 
represents the nephews, Robert and 
Seymour Radin.

Such a change would give more 
people standing to challenge the 
interpretation of a will in court, said 
Patrick D. Goodman, a lecturer at the 
UCLA School of Law who specializes in 
probate law.

“The rule as currently written is 
quite absolute in that it doesn’t allow 

people with otherwise sympathetic 
claims to present any evidence,” Good-
man said. 

The purpose of the rule is to give 
people confidence that their will is the 
final word on what happens to their es-
tate after they die, when they no longer 
have any other say in the matter, Good-
man noted. 

This is especially important because 
sometimes people make promises to 
loved ones in life they don’t intend to 
keep, sometimes to ward off confronta-
tion among family members or because 
it is too difficult for the person writing 
the will to talk about.

One notable case in Montana allowed 
external evidence in the interpretation 
of a will: that of Charles Kuralt, a jour-
nalist, who had an extramarital affair 
with a woman named Pat Shannon for 
29 years before his death in 1997. 
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Mary-Christine Sungail of Snell & Wilmer represents two nephews who inherited their uncle’s $5 million estate. Two 
charities are challenging how the uncle’s will was interpreted in case that could have a wide impact on probate law.

GUEST COLUMN

By Laura Hautala
Daily Journal Staff Writer

By the sound of his will, Irving Duke didn’t want his relatives getting any of 
his money. If any heir tried to challenge the will and inherit part of his for-
tune, “then I hereby give and bequeath to such a person or persons the sum 
of one dollar ($1.00) and no more,” he wrote by hand in 1984. 
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CIVIL LAW

Civil Procedure: Court 
properly defers to decision 
of highest ecclesiastical 
tribunal in dispute involving 
excommunication of 
members of two church 
factions. Kim v. The True 
Church Members of the Holy 
Hill Community Church, C.A. 
2nd/5, DAR p. 5614

Civil Procedure: Plaintiff 
may proceed with his 
action in California court 
although Mexico was more 
appropriate forum after 
Mexican court dismissals 
rendered that forum 
‘unavailable.’ Diaz-Barba v. 
Superior Court (Hahn), C.A. 
4th/1, DAR p. 5605

Family Law: Improper to 
include child in restraining 
order where threats from 
mother were directed at 
father, and no evidence 
suggested mother put child 
in danger. In re N.L., C.A. 
2nd/5, DAR p. 5629

CRIMINAL LAW

Criminal Law and 
Procedure: Correctional 
officer trained in firearm 
safety acts with implied 
malice by jokingly pointing a 
pistol at victim and causing 
the firearm to discharge, 
killing victim. People v. 
McNally, C.A. 2nd/6, DAR 
p. 5623

Criminal Law 
and Procedure: 
Stepgrandparent who was 
convicted of sex offense 
involving stepgranddaughter 
is ineligible to request 
exclusion from state Dept. 
of Justice’s Megan’s Law 
Internet Web site. Yohner 
v. Cal. Dept. of Justice, C.A. 
4th/1, DAR p. 5638
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Governor Brown’s 
appellate selections would 
come to the bench from 
diverse political stripes

Litigation

Appellate justice sets retirement date
Justice Patti Kitching will hang up her robes in Oct. 
after 22 years on the 2nd District bench.
        Page 2

Judge’s rare memo outlines juror outburst
Move by Alsup intended to complete the record in 
case of appeal after wild trial.
        Page 2

LA’s minimum wage law may be tough to enforce, lawyers say
By Matthew Blake
Daily Journal Staff Writer

LOS ANGELES — The Los Angeles City 
Council made national headlines for OK’ing 
a plan to increase the hourly minimum wage 
to $15 by 2020 but advocates on both sides ex-
pressed doubts the law can be enforced. 

So far the city council’s answer to enforce-
ment is the creation of an “office of labor stan-
dards” housed in the city’s Bureau of Contract 
Administration. When council members 
approved last week drafting the $15 minimum 
wage ordinance, they also told the city attor-
ney to write a bill creating an office to enforce 
the wage floor. 

San Francisco and Seattle are the only U.S. 
cities that have an enforcement office, accord-
ing to Rebecca Smith, an attorney at the Na-
tional Employment Law Project, and Seattle 
started its office just two months ago. 

Smith and other labor law experts call the 
14-year-old San Francisco Office of Labor 
Standards and Enforcement a success. But 
these same experts say the Los Angeles 
ordinance does not provide the resources or 
strategy necessary to combat unlawful em-
ployers in a city that has already drawn undue 
attention for its wage and hour violations. 

For example, instead of outlining a strat-
egy for outside collaboration, the ordinance 
calls for the city’s Bureau of Contract Admin-
istration to report back to the City Council 

“plans for the development of partnerships 
with local public interest groups, and/or le-
gal entities, bar associations, etc.” and does 
not elaborate on what those partnerships 
might look like.

 “It feels token to me,” said Dana Krevetz, 
a partner at Michelman & Robinson LLP, 
whose clients include a host of restaurants. 
“Many employers probably think they can fly 
under the radar” of complying with the new 
minimum wage.

In fact, businesses might feel more pres-
sure initially from plaintiff employment law-
yers than the government. “Plaintiff lawyers 
are salivating over this law,” Kravetz said.

The most glaring problem with the ordi-
nance, the defense lawyer said, is that it calls 

for a $500,000 total annual budget and five 
department employees, figures that are “very 
much inadequate.” 

Complicating the matter of resources is 
that while the measure calls for five employ-
ees, it also states the enforcement bureau 
should be modeled after its San Francisco 
equivalent. Because the San Francisco office 
has 25 employees, the measure says the Los 
Angeles agency should eventually have 100 
employees to account for the city’s much 
larger population. 

But even the proposed 100 employees might 
not be sufficient since Los Angeles employers 
have been criticized in studies, including a 
widely cited 2010 UCLA Labor Center report, 
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Government/Law Firm Business

Lawyers find surprises in immigration rules
New regulations for spouses of foreign workers 
contain more flexibility than anticipated. 
        Page 2

Practicing through chemo 
Cheryl Orr emerged stronger than ever after her 
battle with breast cancer.
        Page 3

Transactions/MCLE

Family Business
Noah Fogelson grew up in the entertainment business 
and now plots strategy for STX Productions.
        Page 4

Dereliction of (jury) duty
Earn MCLE credit by reviewing the rules a judge must 
follow in addressing potential juror misconduct post-
trial. By Kathryne Ann Stoltz
        Page 6
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By Deborah J. La Fetra 
and Wencong Fa

The U.S. Supreme Court recently 
granted certiorari in DIRECTV Inc. 
v. Imburgia, a case that represents 
the latest assault by California 
courts on the integrity of contracts 
that call for arbitration of business 
disputes. 

In the case, the 2nd District Court 
of Appeal unjustifiably invalidated a 
contract arbitration provision that 
prohibited class actions. The U.S. 
Supreme Court took the case after 
California’s Supreme Court denied 
review. 

In 2007, Amy Imburgia, a cus-
tomer of DirecTV, filed a class action 
against the satellite provider, alleg-
ing DirecTV improperly charged 
early termination fees to its custom-
ers. Imburgia had signed a contract 
agreeing that disputes would be 
governed under the Federal Arbi-
tration Act, and resolved through 
individual, not class action, arbitra-
tion, but that meant little to the 2nd 
District. It compelled DirecTV to 
participate in the class action litiga-
tion in court, despite the contractual 
provision providing for individual, 
arbitral resolution. 
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SUBMIT A COLUMN
The Daily Journal accepts opinion 
pieces, practice pieces, book 
reviews and excerpts and personal 
essays. These articles typically 
should run about 1,000 words 
but can run longer if the content 
warrants it. For guidelines, e-mail 
legal editor Ben Armistead at 
ben_armistead@dailyjournal.com.

WRITE TO US 
The Daily Journal welcomes 
your feedback on news articles, 
commentaries and other issues. 
Please submit letters to the editor 
by e-mail to ben_armistead@da
ilyjournal.com. Letters should be 
no more than 500 words and, if 
referencing a particular article, 
should include the date of the 
article and its headline. Letters 
may not reference a previous letter 
to the editor.

The 2nd District based its 
decision on a contractual provi-
sion stating, if “the law of your 
state would find this agreement 
to dispense with class action 
procedures unenforceable, 
then this entire [arbitration 
agreement] is unenforce-
able.” Class action waivers in 
arbitration agreements, like 
the one here, were previously 
unenforceable under California 
case law. In Discover Bank v. 
Superior Court (2005), the Cali-
fornia Supreme Court held that 
arbitration agreements with 
class action waivers could not 
be enforced because they were 
“unconscionable.” But, in AT&T 
Mobility v. Concepcion (2011), 
the U.S. Supreme Court held 
that the Federal Arbitration 
Act preempted the Discover 
Bank rule. Despite this, the 2nd 
District in DIRECTV held that 
it had to construe “the law of 
your state” to include Califor-
nia precedents preempted by 
federal law, thus resurrecting 
the Discover Bank rule. 

Two problems. First, the de-
cision mandates exactly what 
the parties agreed to avoid: a 
class action in court. Second, 
and more fundamentally, the 
supremacy clause of the U.S. 
Constitution nullifies state laws 
— whether statutes or judge-
created common law rules 
— that are inconsistent with 
federal law. A nullified statute 
or common law rule has no le-
gal effect. Therefore, the “law 
of your state,” as stated in the 
contract, must give way to the 
Federal Arbitration Act and the 
federal substantive law of arbi-
tration, both of which permit 
class action waivers. 

For nearly a century, the Fed-
eral Arbitration Act has explic-
itly instructed courts to respect 
the decision of people agreeing 
to resolve their disputes by 
arbitration. California’s long 
history of hostility toward arbi-
tration serves as an example of 
why federal legislation demand-
ing state judicial respect for the 
freedom of contract is neces-
sary. DIRECTV is the latest in 
a long line of anti-arbitration 
decisions from the California 
courts, demonstrating the Cali-
fornia courts’ persistence and 

creativity in generating new 
reasons to invalidate contracts 
providing for arbitration of 
disputes. The 9th U.S. Circuit 
Court of Appeals had already 
interpreted the exact contrac-
tual provision at issue in this 
case — and came out the ex-
act opposite way. In Murphy v. 
DIRECTV, the 9th Circuit held 
it “nonsensical” to argue that 
contractual reference to “state 
law” would resurrect preempt-
ed state statutes and doctrines 
invalidated by federal law. 

These cases are part of a dis-
turbing trend of California court 
rulings openly ignoring the fed-
eral policy favoring arbitration. 
Since 1984, the U.S. Supreme 
Court has flat-out reversed four 
decisions of the California courts 
that invalidated arbitration con-
tracts, and vacated two others 
for remand and reconsideration. 
In Southland Corp. v. Keating 
(1984), the U.S. Supreme Court 
reversed a California Supreme 
Court opinion holding the state 
Franchise Investment Law re-
quired judicial resolution rather 

than arbitral resolution because 
it directly conflicted with the 
Federal Arbitration Act. 

Just three years later, the Su-
preme Court reversed a Califor-
nia court decision giving effect 
to a California law stating that 
wage collection actions may 
be maintained “without regard 
to the existence of any private 
agreement to arbitrate.” Perry 
v. Thomas (1987). Fifteen years 
later, in Preston v. Ferrer, the 
high court rebuffed California’s 
attempt to invoke state labor 
law administrative hearings as 
a “required” means of dispute 
resolution that would have to be 
exhausted before an arbitration 
contract would be enforced. 
And of course, Concepcion evis-
cerated the Discover Bank doc-
trine that invalidated virtually 
every class action waiver. 

Worse, all this hostility re-
flects unwarranted skepticism 
about the ability of people to 
make decisions that are best 
for themselves. As such, the 
2nd District’s decision in DI-
RECTV is not just inconsistent 
with constitutional structure, it 
is incompatible with individual 
rights. The freedom to contract 
— including the freedom to 

agree that disputes will be 
resolved through arbitration 
— is an essential part of both 
individual liberty and the free 
enterprise system. 

Federal policy in this instance 
is more grounded in reality. It 
reflects awareness that, out of 
the millions of contracts entered 
into every year, arbitration may 
be the wisest option in many 
cases. People legitimately may 
prefer the benefits of arbitration, 
which provide many advantages 
over formalized judicial adjudi-
cation of disputes. For one, arbi-
tration allows parties to resolve 
disputes in an informal setting. 
Without the expense, delay and 
stress of being “taken to court,” 
parties are more likely to con-
tinue mutually beneficial busi-
ness relationships. Arbitration 
also allows parties to bypass 
the backlog in courts, leading 
to speedy resolution of disputes, 
and the predictability necessary 
to any business enterprise.

On April 1 — after the Su-
preme Court granted certiorari 
in DIRECTV — the California 
Supreme Court agreed to 
review McGill v. Citibank, pre-
senting the question of whether 
Concepcion preempts another 
judicial doctrine that invali-
dates arbitration contracts in 
cases that raise claims under 
statutes that permit public in-
junctive relief. That case is just 
underway so the parties — and 
the state court — will undoubt-
edly have the benefit of a new 
ruling by the U.S. Supreme 
Court to guide its decision.

With their continuing hostil-
ity to arbitration agreements, 
California state courts deprive 
the millions of Californians of 
the ability to take advantage of 
the benefits of arbitration. The 
U.S. Supreme Court should 
send an unmistakable message 
to California courts to respect 
the sanctity of arbitration con-
tracts, as well as the supremacy 
clause of the U.S. Constitution. 

Deborah J. La Fetra is a 
principal attorney with Pacific 
Legal Foundation; Wencong 
Fa is a fellow in PLF’s College 
of Public Interest Law. Pacific 
Legal Foundation will be filing 
an amicus brief in DIRECTV v. 
Imburgia .

California’s latest assault
on arbitration agreements

These cases are part of 
a disturbing trend of 

California court rulings 
openly ignoring the federal 
policy favoring arbitration. 
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