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        June 16, 2017 
 
 
Monument Review      VIA www.regulations.gov 
MS-1530        AND U.S. MAIL 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington, DC 20240 
 
Re: Comments on Review of the Designation of the Northeast Canyons 
 and Seamounts Marine National Monument        
 
Dear Secretary Zinke: 

 The Antiquities Act of 1906 has the laudable goal of protecting important 
landmarks, artifacts, and other objects of historic and scientific interest on federal 
land. Unfortunately, recent Presidents have abused their power to designate 
monuments that are clearly beyond the statute’s reach—often over the objections of 
state and local officials, experts, and the communities affected by the designation.  

 The most glaring, recent example of Antiquities Act abuse is the designation 
of the Northeast Canyons and Seamounts Marine National Monument, an area of the 
Atlantic Ocean more than 130 miles from the nation’s coast roughly the size of 
Connecticut. The Antiquities Act expressly limits monument designation to “land 
owned or controlled by the Federal Government”—which excludes designations of 
distant ocean referred to in 1906 as the “high seas.” As with many other abusive 
designations, this monument was established over the objections of state 
governments, the fishermen whose jobs depend on a healthy fishery, and regulators 
who say it will undermine their efforts to ensure the fishery’s sustainability.  

 The Department of Interior should acknowledge that the Northeast Canyons 
and Seamounts Marine National Monument violates the Antiquities Act and 
recommend that the President revoke it. It clearly conflicts with the policies set out 
in the President’s Executive Order, as President Obama ignored the concerns of 
stakeholders, the designation is inconsistent with the requirements and original 
objectives of the Antiquities Act, and it undermines economic growth and the needs 
of communities dependent on that growth. At a minimum, this huge monument 
should be substantially shrunk to mitigate the harm it does to sustainable fishery 
regulation. 
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Commenters 

 Pacific Legal Foundation is the nation’s oldest nonprofit law firm dedicated 
to defending limited government, property rights, and the Constitution. In pursuit of 
this mission, it is representing the Massachusetts Lobstermen’s Association, Atlantic 
Offshore Lobstermen’s Association, Long Island Commercial Fishing Association, 
Garden State Seafood Association, and Rhode Island Fishermen’s Alliance in a 
lawsuit1 challenging the creation of the Northeast Canyons and Seamounts Marine 
National Monument.  

 The Massachusetts Lobstermen’s Association was established in 1963 to 
represent the interests of its 1,800 members and the fishery on which their livelihoods 
depend. The association actively engages with state and regional government 
agencies to sustainably manage the ecosystem. And the association serves as the 
voice of the Massachusetts lobster industry in the state legislature and regulatory 
agencies.  

 The Atlantic Offshore Lobstermen’s Association was founded in 1973 to 
sustain and enhance the offshore lobster fishery. Its membership includes the owners 
of 45% of the permits for offshore lobster and Jonah crab and 57% of the total traps 
for these species. It also represents dozens of shoreside businesses related to this 
industry. The association supports efforts to improve the resource, protect habitat, 
and other conservation efforts that benefit the lobster industry.  

 The Long Island Commercial Fishing Association represents Long 
Island’s commercial fishermen. Its members include more than 150 businesses, boats, 
or individual fishermen who fish for a variety of species.  

 The Garden State Seafood Association represents the interests of New 
Jersey fishermen and fishery dependent businesses. Its 200 members include fishing 
vessel owners and operators throughout the state, from Belford to Cape May. The 
association works with local, state, and federal governments, researchers, and others 
to promote the continued sustainability of New Jersey’s $100 million commercial 
fishing industry. It has also played a key role in working with regulators to ensure 
that commercial fishing not have adverse environmental consequences. For instance, 
it has worked with the Mid-Atlantic Fishery Management Council to develop a rule 
to protect deep-sea coral in that region, while maintaining a productive fishery. 

 The Rhode Island Fishermen’s Alliance represents 150 members from the 
state’s two major ports. It has been extensively involved in every major issue that has 
                                                           
1 Massachusetts Lobstermen’s Ass’n v. Ross, 17-cv-00406 (D.D.C. filed Mar. 7, 2017).  
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confronted Rhode Island’s fishing community since its inception, including fisheries 
management, collaborative research on sustainable fishing, state and federal 
lobbying, and the establishment of festivals to promote awareness of the importance 
of this industry to the community. 

I. The Northeast Canyons and Seamounts Marine National 
Monument violates the Antiquities Act 

The Antiquities Act of 1906 authorizes the President to declare national 
monuments to protect historic landmarks, historic and prehistoric structures, and 
other objects of historic or scientific interest situated upon “land owned or controlled 
by the Federal Government” if confined to the smallest area compatible with the 
objects’ protection.2 As its name and text suggest, Congress’ motivation in enacting 
the statute was to authorize the President to act quickly to protect antiquities and 
other artifacts (particularly Native American artifacts) from looters. Although the 
statute is well known for presidential abuse—especially the designation of huge 
monuments that conflict with the smallest-area-compatible limitation—Presidents 
respected one key limitation on their power under the statute for the first 100 years 
after the statute’s enactment: they only designated monuments on federal land. 

Despite the Supreme Court’s skepticism of claims of significant but unnoticed 
new power in a long-extant statute,3 President Clinton claimed to discover that, 
unbeknownst to everyone in 1906 and to every President since, the Antiquities Act’s 
reference to “land owned or controlled by the Federal Government” includes the ocean 
beyond the nation’s territorial sea.4 The upshot of these linguistic gymnastics was a 
radical expansion in the areas where the President could exercise unconstrained 
control, while conveniently avoiding the limits Congress had imposed on him under 
statutes expressly directed to regulating the ocean. The Office of Legal Council’s 
(OLC) memo endorsing this interpretation is plainly wrong and cannot provide a 
basis for continuing to enforce the harsh restrictions the Obama Administration 

                                                           
2 54 U.S.C. § 320301 (2017). The Antiquities Act was recently recodified and moved to a different title 
of the U.S. Code. Although that recodification slightly updated the language of the statute, it did not 
change the underlying meaning of the Antiquities Act. 
3 See Util. Air Reg. Grp. v. E.P.A., 134 S. Ct. 2427, 2444 (2014); Whitman v. Am. Trucking Ass’ns, 531 
U.S. 457, 468 (2001) (Congress “does not, one might say, hide elephants in mouseholes.”). 
4 See Admin. Of Coral Reef Res. In the Nw. Hawaiian Islands, 24 Op. O.L.C. 183 (2000), https:// 
www.justice.gov/sites/default/files/olc/opinions/2000/09/31/op-olc-v024-p0183.pdf. Prior to the 
issuance of this memo, the Solicitor for the Department of Interior analyzed this question and 
concluded that the President has no power to designate monuments on the high seas because it is not 
land owned or controlled by the federal government. See id. 
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imposed on the area within Northeast Canyons and Seamounts Marine National 
Monument. 

A. The Northeast Canyons and Seamounts Marine National 
Monument is not located on federal land 

Although statutory interpretation questions can be difficult, some are easy. 
This is one of the latter. When Congress expressly limited the President’s monument 
designation power to “land owned or controlled by the Federal Government,” it did 
not authorize monuments beyond the nation’s territory—including areas of ocean 
then known as the high seas.  

The statute does not define “land;” thus, it must be given its ordinary 
meaning.5 That the word “land” does not include the ocean is obvious to any speaker 
of ordinary English today. It would have also been obvious in 1906. Then, land was 
understood to refer to the Earth’s dry surface—in contrast to the oceans and the seas. 
The 1890 edition of Webster’s International dictionary, for instance, defines land as 
“the solid part of the surface of the earth; – opposed to water as constituting a part of 
such surface, especially to oceans and seas[.]” Therefore, the ordinary meaning at the 
time—as today—excludes oceans from the statute’s reach. 

Consistent with this interpretation, no President designated any high seas 
monuments between 1906 and 2006. Only Presidents Bush and Obama have violated 
the statute in this way, relying on the Clinton-era OLC memo. The OLC memo does 
not provide any legally defensible interpretation of land that would encompass the 
ocean. It relegates discussion of the issue to a brief footnote noting, without comment, 
that “[a]lthough the Antiquities Act refers to ‘lands,’ the Supreme Court has 
recognized that it authorizes the reservation of ‘waters located on or over federal 
lands.’”  

The cited cases do not suggest that the Antiquities Act’s reference to land 
encompasses the high seas. On the contrary, those cases merely allow the President 
to include water features within a designation of federal land. The chief precedent for 
this point is Cappaert v. United States, which concerned Devil’s Hole, a unique cavern 
on federal land in Death Valley that contains a deep pool. Applying the reserved-
water-rights doctrine, the Supreme Court held that the withdrawal of land to protect 
Devil’s Hole included the water rights necessary to protect the pool. Relying on this 
precedent, the Court has also held that the designation of a monument to protect the 

                                                           
5 See Engine Mfrs. Ass’n v. S. Coast Air Quality Mgmt. Dist., 541 U.S. 246, 252 (2004) (“Statutory 
construction must begin with the language employed by Congress and the assumption that the 
ordinary meaning of that language accurately expresses the legislative purpose.”).  
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Channel Islands could include an appurtenant belt around the islands consisting of 
islets, protruding rocks, and territorial sea.  

Although citing these cases, the OLC memo does not explain how the reasoning 
extends to ocean more than 100 miles from the nation’s coast. The reserved water 
rights doctrine is of no help, since the federal government has never owned the high 
seas nor had sovereignty over it.6 And, unlike the Channel Islands, the Northeast 
Canyons and Seamounts Marine National Monument is not a designation of federal 
lands that incidentally includes water features or territorial sea. On the contrary, it 
includes no federal land, nor any territorial sea, but only a distant part of the high 
seas.  

No reasonable interpretation of the Antiquities Act’s express limitation to 
federal lands would include the high seas. Therefore, President Obama’s designation 
of the Northeast Canyons and Seamounts Marine National Monument exceeded his 
power under the Antiquities Act. 

B. The ocean is not “owned or controlled 
by the Federal government” 

The Northeast Canyons and Seamounts Marine National Monument violates 
the Antiquities Act for another reason—the ocean where it is located is not “owned or 
controlled by the Federal Government[.]” The statute limits monument designations 
to land that the federal government owns or that it controls to an extent similar to 
ownership. A 1945 legislative history of the Antiquities Act compiled by the National 
Park Service explains that the authority includes lands “controlled” by the federal 
government to ensure that it includes Indian lands, which the federal government 
holds in trust and controls to an extent similar to ownership but does not actually 
own.7 

The federal government does not own the high seas included within the 
Northeast Canyons and Seamounts Marine National Monument. Its closest point to 
the nation’s coast is more than 130 miles away, placing it far outside the United 
States’ territorial sea. The territorial sea—the limits of the United States 

                                                           
6 As discussed more fully below, the section of high seas containing the Northeast Canyons and 
Seamounts Marine National Monument is now referred to as the Exclusive Economic Zone—a status 
that did not exist in 1906 that, today, gives the federal government limited regulatory authority. It is 
not part of the nation’s territorial sea, is not near any federal land, and is not federally owned. 
7 See Robert Claus, Division of Interior, Dept. of Archives, Information about the background of the 
Antiquities Act of 1906 (1945), https://core.tdar.org/document/372480/referenceservicereport 
informationaboutthebackgroundoftheantiquitiesactof1906. 
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sovereignty—includes only the first 3-12 miles off the coast.8 Beyond this is the high 
seas, including an area known as the Exclusive Economic Zone extending 200 miles 
from the coastline. The federal government does not have sovereignty over this area 
and does not own it.9 

The federal government also does not control this area in the sense required 
under the Antiquities Act. Under the familiar noscitur a sociis and ejusdem generis 
canons, “controlled” in the Antiquities Act should be interpreted in light of its 
inclusion with the word “owned.” In context, this authorizes the President to include 
lands that the federal government controls to a similar extent as it controls the land 
it owns. The most significant example of such land, in light of Congress’ concern when 
it enacted the Antiquities Act, is Indian lands. Although the federal government 
exercises substantial control over these lands, it holds them in trust for the benefit of 
tribes rather than owning them.  

The federal government does not exercise similar control over the high seas. 
When the Antiquities Act was enacted, all of the ocean beyond the 3-mile territorial 
sea was high seas and, therefore, unownable and beyond the nation’s regulatory 
reach. Thus, no reasonable interpretation of Congress’ intent in enacting the 
Antiquities Act could conclude that the high seas was encompassed by it.10 As a 
categorical matter, the ocean could not be owned or controlled by the Federal 
government. If Congress wished to authorize monuments on the high seas, it would 
have used different language.  

Under the UN Convention on the Law of the Sea—which has never been 
ratified by the United States—the federal government has limited regulatory 
                                                           
8 In 1906, the territorial sea was limited to 3 miles. President Reagan expanded the territorial sea to 
12 miles by proclamation. Presidential Proclamation No. 5928 (Dec. 27, 1988). No court has ever 
considered whether, relying on this proclamation, the President could include territorial sea out to 12 
miles within a designation of federal land. But regardless of how a court might resolve that question, 
it would not support the claimed authority to designate monuments beyond the territorial sea.  
9 Restatement Third of Foreign Relations Law § 514 cmt. C. 
10 The OLC memo correctly notes that the Supreme Court has allowed monument designations on 
lands that were not owned by the United States at the time that the statute was enacted. But that’s 
easily distinguishable. Congress would reasonably expect “lands owned or controlled by the federal 
government” to include lands that the government subsequently purchased. The statute expressly 
envisions that land will come under federal ownership to be protected. But that doesn’t imply that the 
President may designate an area that was categorically unownable and uncontrollable in 1906 and is 
not owned or controlled by the federal government today. Doubly concerning is that the OLC memo’s 
foundation was a presidential proclamation declaring the Exclusive Economic Zone. According to the 
OLC memo’s logic, the President can expand his monument authority to any area by simply 
proclaiming that the area is subject to federal regulation. 
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authority over fishing and extractive activities within 200 miles from the coast, an 
area of the high seas today referred to as the Exclusive Economic Zone. However, the 
government has no sovereignty over the area and cannot interfere with a variety of 
uses of the area, including navigation or the installation of cables and pipelines.  

The only court to ever consider whether high seas are subject to the Antiquities 
Act ruled that the federal government does not control this area to the extent 
required. In Treasure Salvors, Inc. v. Unidentified Wrecked and Abandoned Sailing 
Vessel, the United States intervened in quiet title suit regarding a sunken ship 
recovered by a salvage company.11 The government argued that, because the wreck 
was found within the United States’ Exclusive Economic Zone, it belonged to the 
government under the Antiquities Act.12 The Fifth Circuit rejected the United States’ 
claim, holding that the Antiquities Act does not apply because the ship was recovered 
beyond the limits of the nation’s territorial sea. The Treasure Salvors decision 
acknowledged that Congress has authorized some limited regulation of the area 
under other statutes but concluded that this limited regulatory authority is not the 
same as the “control” required by the Antiquities Act. 

The Clinton-era OLC memo reached the opposite conclusion by stretching 
“controlled” beyond any reasonable interpretation. According to the memo, the 
federal government controls the Exclusive Economic Zone because Congress can 
regulate the area to protect the environment, as it has under the Magnuson-Stevens 
Act. Although true, the mere fact that Congress can impose environmental 
regulations on an area does not mean that the federal government owns or controls 
it. The Endangered Species Act, for instance, regulates land use activities on both 
public and private land to protect at-risk species. Under the memo’s rationale, this 
should mean that the federal government controls all private land in the United 
States and Presidents are free to declare monuments on any private land—something 
which everyone acknowledges is excluded from “land owned or controlled by the 
Federal Government.” 

The OLC memo also elides over the acknowledged limitations on the federal 
government’s authority to regulate the ocean. These limits further show that the 
Antiquities Act does not reach the ocean, as it requires any regulations necessary to 

                                                           
11 569 F.2d 330 (5th Cir. 1978).  
12 In addition to the monument authority, the Antiquities Act also forbids anyone from appropriating 
any object of antiquity “situated on land owned or controlled by the Federal Government.” The 
government’s claim in Treasure Salvors was under this provision, rather than the provision addressing 
the President’s authority to establish monuments. However, the operative language—“land owned or 
controlled by the Federal Government”—is identical. 
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protect the objects within a monument.13 This obligation presents no problem for 
monuments on lands the federal government owns or controls, since no limitations 
on the government’s power would forbid compliance. But it is impossible to comply 
with this obligation on the ocean, because the federal government has no authority 
to impose the regulations required. For instance, the Northeast Canyons 
proclamation forbids commercial fishing far above the ocean floor (even though it has 
no effect on the canyons, seamounts, or the coral growing on them) but places no 
restrictions on other nations installing cables in the area, no matter how destructive 
to the coral.  

The final reason that the OLC memo’s interpretation is clearly wrong is that 
it invites Presidents to flagrantly violate the limits that Congress places on delegated 
power. If Congress’ authorization of any form of regulation in an area, subject to 
substantive and procedural limits, means that the area is controlled for purposes of 
the Antiquities Act, the President can circumvent those substantive and procedural 
limits by using (or, to be more precise, abusing) his monument designation authority. 
In fact, this is precisely what has happened on the high seas. The National Marine 
Sanctuaries Act authorizes the protection of the high seas within the Exclusive 
Economic Zone, if certain criteria are satisfied. Prior to the OLC opinion, several 
marine sanctuaries were established, while respecting the statute’s substantive and 
procedural requirements. However, none have been established since Presidents 
“discovered” the unconstrained power to declare high seas monuments. Instead, the 
Antiquities Act has been used to circumvent the limits Congress imposed on the 
President in the National Marine Sanctuaries Act. This further indicates that the 
claimed authority to designate ocean monuments is invalid, since it would practically 
nullify a statute that is specifically directed to protecting marine areas.14 

The OLC memo’s interpretation is a dramatic departure from the text of the 
statute and historical practice. The OLC memo’s interpretation is wrong. The 
Antiquities Act only authorizes monument designations on lands that the 
government owns or controls to an extent similar to ownership, which does not 
include the high seas. 
  

                                                           
13 54 U.S.C. § 320303 (“[T]he Secretaries of the Departments aforesaid shall make and publish . . . 
regulations for the purpose of carrying out the provisions of this Act.”). 
 
14 See Food and Drug Admin. v. Brown & Williamson Tobacco, 529 U.S. 120 (2000). 
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C. The monument is not “confined to the smallest 
area compatible with the proper care and 
management of the object to be protected” 

Finally, the Northeast Canyons and Seamounts Marine National Monument 
violates the Antiquities Act because it is not “confined to the smallest area compatible 
with the proper care and management of the object to be protected.” The monument 
is, in a word, huge. Its 5,000-square miles would equate to 3.2-million acres if the 
designation were of land. That’s roughly the size of Connecticut. Although many land 
monuments have been criticized as too large, they pale in comparison to ocean 
monuments. In just the last few years, Presidents Bush and Obama each designated 
several hundred million acres of ocean as national monuments.  

The Northeast Canyons and Seamounts Marine National Monument’s 
boundaries bear little to no relation to the canyons and seamounts upon which it is 
purportedly based. A simple glance at the map of the monument shows that its 
boundaries were drawn expansively to include as much of the high seas within the 
Exclusive Economic Zone as possible, rather than protecting the canyons or 
seamounts.  

 

The boundary around the seamount unit, for instance, lies within a few miles 
of the nearest seamount at several points but is dozens of miles away at other points, 
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without any justification offered in the proclamation setting that boundary. The 
boundary around the canyon unit also sweeps in the entire area between the canyons 
and a significant section of ocean closer to the shore than the canyons’ edges.  

 The monument’s excessive size cannot be justified based on the migratory fish 
and other ocean species that inhabit it. The Antiquities Act only authorizes 
monuments to protect “historic landmarks, historic and prehistoric structures, and 
other objects of historic or scientific interest.” Under the Supreme Court’s decision in 
Yates v. United States, the statute’s reference to “other objects” must be interpreted 
narrowly to mean only things similar to the other items in the statute’s list. See 135 
S. Ct. 1074 (2015) (a fish is not a “tangible object” in the context of the Sarbanes-
Oxley Act). Just as a fish was not a tangible object in Yates, it is not an object of 
historic or scientific interest for purposes of the Antiquities Act.  

 The opposite conclusion would lead to absurd results for several reasons. First, 
it would admit of no limit but permit the President to declare any area containing 
wildlife to be a monument and shut it off from productive use. There is no indication 
that Congress meant to give the President such broad power. Second, some of the fish 
and other species that travel through the monument are highly migratory. Therefore, 
if they could be the basis for a monument, its boundary would include the entire area 
over which they migrate. The endangered North Atlantic Right Whale, for instance, 
passes through the monument during its migration from Florida, up the entire east 
coast of the United States, and into Canada. If these animals were objects eligible for 
monument status under the Antiquities Act, a President could unilaterally bar 
productive use throughout the eastern seaboard.15 

II. The designation was made over the objection of state and local 
governments and threatens to undermine sustainable fishing 

The people affected by the monument designation raised these concerns before 
it was designated, but—consistent with other abusive monument designations—their 
voices were ignored. Their critical comments are even more impressive when you 
consider that President Obama did not inform them of the boundaries he was 
considering until a week before the monument was proclaimed. Instead, the public 
was kept in the dark. Despite this lack of transparency, President Obama received 
substantial pushback. If he had listened to the feedback from states, local 

                                                           
15 Among many other problems, this interpretation would make the Endangered Species Act 
redundant. Why would any administration bother complying with the procedural and substantive 
requirements of that statute if it could simply declare, without jumping through any such hoops, any 
endangered species—or any non-endangered species, for that matter—to be an object protected by a 
monument covering wherever it might roam?  
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communities, and fishermen, he would have understood that the designation would 
not only be illegal but would also undermine environmental protection by frustrating 
efforts to make fishing sustainable.  

The Southern Georges Bank Coalition, Massachusetts Lobstermen’s 
Association, Atlantic Offshore Lobstermen’s Association, and other fishermen 
organizations sent letters to the Council on Environmental Quality opposing the 
monument because it would undermine their efforts to protect the environment.16 As 
their letter explains, the groups have worked with state and federal fisheries 
managers for years to shift to more environmentally friendly gear and change fishing 
methods throughout the region to restore the fishery. The environment within the 
monument is healthy precisely because those efforts have been so successful. This 
area has been commercially fished for decades. It’s “pristine,” as environmentalist 
supporters of the monument claim, thanks to the efforts of the fishermen. Locking 
them out of the area, as the monument designation does, punishes them for the 
success of their conservation work. 

Fishermen were not alone in highlighting the monument’s potential 
counterproductive effects on conservation. Governor Baker of Massachusetts, the 
Atlantic States Marine Fisheries Commission, and the eight Regional Fishery 
Management Councils all criticized the proposed monument on the same grounds.17 
The letter submitted on behalf of the Regional Fishery Management Councils 
explained that it could “be counterproductive as [it] may shift fishing effort to less 
sustainable practices . . .”  

The views of the Regional Fishery Management Councils are particularly 
deserving of respect, since they have primary responsibility for regulating Exclusive 
Economic Zone fisheries to protect the environment and ensure sustainability under 
the Magnuson-Stevens Act.18 They have achieved great success in combating over-
fishing, by implementing a property rights approach to fishery management. A recent 
study in Nature documents the significant achievements of this catch-share approach 

                                                           
16 Copies of those letters are http://blog.pacificlegal.org/wp/wp-content/uploads/2017/06/ Exhibit-3-
Sept-14-letter.pdf. 
17 Copies of these letters are http://blog.pacificlegal.org/wp/wp-content/uploads/2017/06/ Exhibit-2-
June-26-letter.pdf 
18 16 U.S.C. § 1801, et seq (2017). 
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to fisheries management.19 The benefits are not limited to commercially fished 
species; other species can be protected through catch-shares too.20 

Monument designations upend this regime, by declaring healthy, productive 
fisheries off-limits to fishermen. This forces them to concentrate more heavily in those 
areas where the over-fishing concerns are greatest. High seas monuments also create 
a perverse incentive that discourages fishermen from cooperating with sustainable 
fishery management. They know that, if they cooperate and succeed in improving the 
fishery, the fishery may be declared a monument off-limits to them, thus punishing 
them for their conservation efforts.21  

Beyond the monument designation’s environmental harms, the designation 
also threatens economic growth. This lucrative fishery is an important source of 
income and employment for fishermen and fishing-related businesses throughout the 
northeast. The Massachusetts Lobstermen’s Association has approximately 250 
members who will be adversely affected by the designation. The Atlantic Offshore 
Lobstermen’s Association’s members have 11,000 permitted traps in the area 
contained within the monument. These traps are hauled in weekly, year-round and 
are an important source of employment and income. The Atlantic Offshore 
Lobstermen’s Association estimates that its members will lose $3 million as a result 
of the designation, which will be multiplied several times when you consider the 
impacts on seaside businesses that service or depend on the lobster industry. The 
Long Island Commercial Fishing Association estimates that New York fishermen will 
lose $1.6 million per year, which will also be multiplied when you consider impacts to 
marinas, restaurants, and other businesses that depend on a healthy fishing 
industry. The Rhode Island Fishermen’s Alliance estimates that its members will lose 
more than $3 million in annual income, with like three or more times that impact on 
related onshore businesses.  
  

                                                           
19 See Andrew A. Rosenberg, Marine Conservation: The race to fish slows down, 544 Nature 165-66 
(Apr. 2017), http://www.nature.com/nature/journal/v544/n7649/full/nature21906.html. 
20 See Steve J. Miller & Robert T. Deacon, Mobilizing Markets to Reduce Bycatch in Marine Fisheries, 
PERC Policy Series No. 57 (2017), https://www.perc.org/sites/default/files/pdfs/Mobilizing 
%20Markets%20to%20Reduce%20Bycatch%20PDF.pdf. 
21 Ironically, the U.S. Fish and Wildlife Service, which bears some responsibility for managing the 
monument, has itself rejected “zonal management” approaches as an ineffective means to protect 
marine species. See, e.g., Termination of the Southern Sea Otter Translocation Program, 77 Fed. Reg. 
75,266 (Dec. 19, 2012). 
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III. The President can and should revoke the illegal Northeast 
Canyons and Seamounts Marine National Monument  

The President is not bound by his predecessors’ monument designations—
especially not one that itself violates the Antiquities Act. Earlier this year, the 
American Enterprise Institute published a paper by Professor John Yoo of Berkeley 
and Todd Gaziano, a Senior Fellow in Constitutional Law at the Pacific Legal 
Foundation, that explains the President’s power to revoke monuments.22 That paper 
demonstrates that there is a strong presumption that the President’s power to issue 
a proclamation implies the power to revoke it. Congress has given no indication that 
it wished to exclude the Antiquities Act from that presumption. Therefore, the 
President has the same discretion to revoke a monument that he has to establish one 
and may do so if he believes the designation is illegal, too big, or simply not in the 
nation’s interest—but it is especially clear that he cannot be bound by his 
predecessor’s illegal actions. 

A. There is a strong presumption that the power to make 
a decision includes the power to reconsider it 

A basic constitutional principle is that a branch of government can reverse its 
own earlier actions using the same process originally used. It is often observed, for 
instance, that no Congress can bind a future Congress and no President can bind a 
future President. Thus the Constitution carefully describes the process—
bicameralism and presentment—by which Congress and the President enact law. But 
the Constitution is silent about whether and how Congress and the President can 
amend or repeal a law. However, historical practice shows that the power to enact 
law implies the power to reconsider it using the same procedure. 

This implied revocation power is not limited to the enactment of new laws. 
Across government, the power to make a particular decision implies the power to 
reconsider it using the same procedure. The Supreme Court can overrule an earlier 
case by simply issuing an opinion, as it did in Brown v. Board of Education.23 The 
same strong presumption applies to the Constitution’s amendment process (no 
express power to amend or repeal an earlier amendment but it is implied); Executive 
Branch appointments (the Constitution does not have an express removal power but 

                                                           
22 John Yoo & Todd Gaziano, Presidential Authority to Revoke or Reduce National Monument 
Designations, American Enterprise Institute (2017), https://www.aei.org/wp-content/uploads/2017/03/ 
Presidential-Authority-to-Revoke-or-Reduce-National-Monument-Designations.pdf. 
23 347 U.S. 483 (1954).  
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the President can remove an appointee unilaterally);24 and regulations (the power to 
issue regulations implicitly includes the power to amend or repeal them, unless 
Congress indicates otherwise).25  

B. Congress has not indicated that the presumption 
does not apply to the Antiquities Act 

The presumption applies across so many government functions that one would 
expect Congress to be very clear when it wants to create an extremely rare exception. 
At a minimum, Congress must give some indication that the presumption does not 
apply. Congress gave no such indication in the Antiquities Act. The statute is silent 
on the President’s authority to revoke monuments, suggesting that the normal 
presumption would apply. No one has identified any ambiguity in the statute or even 
a snippet of legislative history to suggest that Congress meant to set aside the usual 
presumption for this statute—especially not when the monument being revoked 
exceeds the President’s authority, as the Northeast Canyons and Seamounts Marine 
National Monument does. It would be beyond strange for Congress to shield illegal 
presidential actions from reconsideration, especially when the actions violate limits 
that Congress itself has imposed, including the limit that monuments may only be 
designated on “lands owned or controlled by the Federal government.” 

Presidents’ historic practice under the Antiquities Act confirms that the 
normal presumption applies to the statute. Many Presidents have used their implicit 
power to reconsider monuments to reduce the size of existing monuments, often 
substantially. In the largest reduction, President Wilson removed more than 300,000 
acres from the Mount Olympus monument.26 The largest percentage reduction was 
by President Taft, who reduced the size of the Navajo National Monument by 89%.27 

The only historic indication against the presumption’s applicability is a 1938 
opinion from President Roosevelt’s Attorney General, which concluded that the 
President lacks the authority to revoke a national monument.28 Although 
commentators have cited this opinion, no court has ever analyzed its validity. The 
opinion’s flaws are so numerous that no court should find it persuasive.  

                                                           
24 Myers v. United States, 272 U.S. 52 (1926).  
25 See, e.g., Commonwealth of Pa. v. Lynn, 501 F.2d 848, 855-56 (D.C. Cir. 1974).  
26 See Yoo & Gaziano, supra note22 at 15. 
27 See id. 
28 Proposed Abolishment of Castle Pinckney Nat’l Monument, 39 Op. Att’y Gen. 185 (1938).  
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First, the 1938 opinion principally relies on an 1862 opinion from Attorney 
General Edward Bates that it interprets completely backwards.29 According to the 
1938 opinion, Bates concluded that withdrawals of federal lands are generally 
irrevocable. However, the Bates opinion reached the opposite result, concluding that 
the President could abandon a previous military reservation. After recognizing the 
President’s revocation authority, Bates next considered what happens to the federal 
lands that had been within the military reservation. He concluded that the land 
would not become eligible for settlement but could only be disposed of under laws 
governing the sale of abandoned military property. The 1938 opinion errantly 
interprets this section to bar the President from revoking a withdrawal, even though 
it has nothing to say on the question and the 1862 opinion actually recognized the 
President’s power to abandon military reservations. 

Second, the 1938 opinion analogized monument designations to trust law 
under which, the opinion states, the “power to execute a trust, even discretionarily, 
by no means implies the further power to undo it when it has been completed.” 
However, the normal rule under trust law is that a settlor defines whether a trust is 
revocable or not when it is created, and a trust is presumed to be revocable if the 
settlor retains an interest in it. A trust may be made expressly irrevocable or there 
may be some other indication that the trust is irrevocable, but that is not the usual 
practice.30 So while it is not always true that the power to execute a trust implies the 
power to revoke it, it usually does. 

Third, the 1938 opinion makes the bizarre claim that revoking a monument 
designation would amount to an implied repeal of the Antiquities Act and is, 
therefore, unconstitutional. This argument makes no sense whatsoever since whether 
a particular monument is established, maintained, or revoked has no effect on the 
continuing validity of the statute. Revoking a single monument no more repeals the 
statute than amending or withdrawing a regulation repeals the statute under which 
the regulation was issued.  

The 1938 opinion’s flaws aside, nothing in it would preclude a President from 
acknowledging that a prior monument violates the Antiquities Act and must be 
revoked. In addition to the fact that nothing denies the President this authority, the 
Constitution’s Take Care Clause would affirmatively require it. 
  

                                                           
29 Rock Island Mil. Reservation, 10 Op. Att’y Gen. 359 (1862).  
30 See Restatement (Third) of Trusts: Power of Settlor to Revoke or Modify § 63 (2003).  
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C. The argument against the President’s power to revoke 
illegal monument designations leads to absurd results 

The argument against the President’s authority is baseless and leads to absurd 
results. Several law professors, ignoring the strong presumption, claim that the lack 
of an express revocation power implies that it doesn’t exist.31 They base this 
argument on several other statutes that they say expressly authorize revocation of 
similar decisions. In addition to the law professors, environmental groups have 
argued that the President lacks this authority, relying principally on the claim that 
it is contrary to the Antiquities Act’s purposes. None of these arguments, however, 
has merit. And, importantly, none of these arguments address the President’s 
obligation to admit that an illegal monument designation must be revoked. 

1. The Pickett Act does not imply that the 
President cannot revoke a monument 

Contrary to the law professors’ article, the Pickett Act of 1910 reinforces the 
conclusion that the President may revoke a monument. As their article notes, that 
statute allowed the President to withdraw federal lands from settlements and 
provided that the withdrawal would remain in effect “until revoked by [the President] 
or an Act of Congress.”32 The law professors argue that this shows that when 
Congress wants to authorize the President to revoke a withdrawal, it says so 
expressly.33  

But the quoted language does not purport to authorize the President to revoke 
a withdrawal. It does not, for instance, say “the President may revoke a withdrawal,” 
which is what one would expect Congress to say if it thought the President ordinarily 
lacked this power. On the contrary, it assumes the existence of the power—placing it 
on par with Congress’ ability to amend the law—and merely explains that a 
withdrawal remains effective until the President or Congress exercises their 
revocation power.  

The argument that this implies the President otherwise lacks any revocation 
power is absurd. The quoted language not only references the President’s revocation 
power but also Congress’, neither of which are explicitly addressed in the Antiquities 
Act. If the Antiquities Act’s silence on the President’s revocation power means he 
                                                           
31 See Squillace, Biber, Bryner & Hecht, Presidents Lack the Authority to Abolish or Diminish National 
Monuments, 103 Va. L. Rev. Online ____ (forthcoming 2017), https://papers.ssrn.com/sol3/ papers.cfm? 
abstract_id=2967807.  
32 30 Stat. 847 (1910).  
33 See Squillace, et al., supra at 2. 
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lacks it that would equally mean that Congress lacks the power to pass an act 
revoking a monument. Thus, if this argument is taken seriously, the Congress that 
passed the Antiquities Act fundamentally and—most troubling—implicitly reshaped 
the separation of powers by giving the President power that no future President and 
no future Congress could undo. That conclusion is absurd and the argument, 
therefore, must be rejected.  

2. The Forest Service Organic Administration Act does not either 

Next, the law professors cite the 1897 Forest Service Organic Administration 
Act’s explicit authorization for the President to vacate an executive order.34 From this 
explicit authorization, the authors apparently conclude (although they do not address 
the full consequences of this argument) that the President is unable to revoke an 
executive order or proclamation unless Congress expressly authorizes it.35  

The better reading of this language is that Congress took a belt-and-
suspenders approach to make abundantly clear that the President may revoke an 
executive order. The contrary argument is inconsistent with historical practice, in 
which Presidents have routinely reconsidered their predecessors’ executive orders. It 
would also lead to the ridiculous result that most executive orders are permanent and 
binding on all future Presidents. If Congress wanted to make such a monumental 
change in executive power, it would have said so expressly, not by making it an 
unstated implication of a statute that would go unnoticed for 120 years.  

3. FLPMA does not affect the President’s 
power under the Antiquities Act 

The last statute that the law professors rely on is the Federal Land Policy 
Management Act of 1976. FLPMA generally authorizes the Secretary of Interior “to 
make, modify, or revoke withdrawals” but qualifies this power by withholding the 
power to “modify or revoke any withdrawal creating national monuments under [the 
Antiquities Act.]”36  

If Congress wished to withhold the same power from the President, it would 
have said so expressly. By 1976, Presidents had clearly established their power to 
modify existing monuments, including the power to shrink them dramatically. By its 
own terms, the FLPMA provision only applies to the Secretary and has no effect on 
the President’s authority. The law professors acknowledge that FLPMA does not 
                                                           
34 30 Stat. 36 (1897).  
35 See Squillace, et al., supra note 31 at 2. 
36 43 U.S.C. § 1714 (emphasis added).  
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address the President’s authority to revoke or shrink monuments, but nonetheless 
argue that Congress secretly withdrew this authority through a piece of ambiguous 
legislative history.37  

Even if the FLPMA House Report were not ambiguous, it would have no effect 
on the President’s power to revoke national monuments. Legislative history, no 
matter how clear, cannot supplant clear statutory text or create ambiguity where 
there isn’t any.38 FLPMA is clear that the power to modify or revoke a monument is 
withheld only from the Secretary. No legislative history can overcome that clear text. 

The House Report also cannot amend the Antiquities Act or change the 
President’s authority under it. The argument to the contrary is plainly inconsistent 
with the Constitution. The Supreme Court has held that the Constitution forbids a 
single House of Congress from passing a resolution that amends executive power 
under a statute.39 The only way to amend the law is through bicameralism and 
presentment. Of course, if the House of Representatives cannot deprive the President 
of his revocation authority by passing a resolution, it also cannot do it by issuing a 
House Report. 

Setting aside the constitutional problem, the House Report is not a useful guide 
to interpreting the Antiquities Act. Legislative history is rarely helpful for 
interpreting statutes. Only legislative history that is contemporaneous with the 
statute can possibly shed a light on the thoughts of a particular congressional 
representative, committee, or House of Congress at the time that a statute was 
enacted. The FLPMA House Report, however, was created 70 years after the 
Antiquities Act was enacted, making it particularly unhelpful legislative history. 

4. The President’s power to revoke illegal monuments 
is consistent with the Antiquities Act’s purpose 

The only other argument against the President’s power to revoke or shrink a 
monument is the question-begging argument that this power is inconsistent with the 
Antiquities Act’s purposes. Claims about a statute’s purpose almost invariably boil 
down to the political preferences of the person making the claim.40 And that is 
certainly true here. 

                                                           
37 H.R. Rep. No. 94-1163, at 9 (1976).  
38 See Hearn V. Western Conference of Teamsters Pension Trust Fund, 68 F.3d 301, 304 (9th Cir. 1995).  
39 See I.N.S. v. Chadha, 462 U.S. 919 (1983).  
40 Cf. Damien M. Schiff, Purposivism and the “Reasonable Legislator”: A Review Essay of Justice 
Stephen Breyer’s Active Liberty, 33 Wm. Mitchell L. Rev. 1081, 1091-92 (2007).  
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There is no evidence that Congress’ purpose in enacting the Antiquities Act 
was to allow the President to unilaterally lock up huge areas of federal land (much 
less state-sized areas of ocean) and permanently prohibit productive use. On the 
contrary, we know that Congress passed the statute in response to reports of the 
looting of Indian artifacts on federal lands in the southwest. To allow the President 
to promptly respond to this threat, the statute allows the President to designate 
monuments to protect particular objects and constrains designations to the smallest 
area compatible with the objects’ protection.41 The President’s power to reconsider an 
earlier monument designation is entirely consistent with this more specific purpose, 
as it would allow monument designations to remain in place until the President, 
Congress, or agencies can learn more about the threats facing an area and determine 
what should be done to protect them. 

However the statute’s purpose is defined, the President’s power to reconsider 
a monument designation because the monument is too large, too burdensome, or 
simply because the President believes revocation is in the nation’s best interests is 
fully consistent with that purpose. The argument to the contrary conveniently ignores 
that the statute never requires a monument to be designated. Instead, it vests this 
decision solely in the President’s discretion. The statute explicitly allows the 
President to decide against designating an otherwise deserving area for any reason, 
including that it would destroy jobs, harm local economies, or just because the 
President would prefer to see the land put to some other use.  

If the President’s discretion to not designate a monument for these reasons is 
consistent with the Antiquities Act’s purposes, how could revocation for the exact 
same reasons not be? The only reasonable answer is that the President’s power to 
revoke or shrink monuments is entirely consistent with the statute’s purposes. Any 
argument to the contrary is just a thinly veiled disguise for the political preferences 
of the person making the argument. 

Conclusion 

 President Obama violated the Antiquities Act by designating 5,000-square 
miles of ocean as the Northeast Canyons and Seamounts Marine National 
Monument. This huge designation plainly conflicts with the statute’s limitation that 
monuments may only be declared on “land owned or controlled by the Federal 
Government.” Beyond its apparent illegality, the designation is bad policy, as it 
undermines sustainable fishing regulation and was made over the objection of state 
                                                           
41 This purpose is now largely addressed through FLPMA, which authorizes the Secretary of Interior 
to issue emergency withdrawals of any federal land that remain in effect for up to three years. 43 
U.S.C. § 1714(e).  
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and local governments, regulators, and the fishermen whose livelihoods depend on a 
sustainable fishery. Considering the policies set out in the President’s executive order 
the Northeast Canyons and Seamounts Marine National Monument should be 
revoked. Failing that, the boundaries should be reduced and the fishing restrictions 
relaxed to mitigate its adverse impacts on sustainable fishery regulation. 
       Respectfully submitted, 
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