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IDENTITY AND INTEREST OF AMICI CURIAE 
 

Pursuant to Ninth Circuit Rule 29(a), Amici Chantell and Michael Sackett, 

and Duarte Nursery, Inc., and its president, John Duarte, respectfully ask this Court 

to grant their motion to file the attached proposed brief amicus curiae in support 

of Defendant-Appellant Joseph David Robertson. Defendant-Appellant 

Robertson, through counsel, consented to the filing of this brief, but the United 

States withheld consent; further, the general deadline for an amicus brief in this 

case has passed,1 thus further necessitating this motion and leave of Court.  

Amici request leave from the Court to file the accompanying amicus curiae 

brief in support of Defendant-Appellant seeking partial reversal of the judgment 

and sentence below. They do so because this case will impact the outcome of their 

pending cases, as explained further below. See Heath v. American Express Travel 

Related Services Co., Inc., 331 B.R. 424, 430 (9th Cir. B.A.P. 2005) (quoting Ryan 

v. Commodity Futures Trading Comm’n, 125 F.3d 1962, 1963 (7th Cir. 1997) (“An 

amicus brief should normally be allowed . . . when the amicus has an interest in 

some other case that may be affected by the decision in the present case (though 

                                    
1 See Fed. R. App. P. 29(a)(6) (“An amicus curiae must file its brief, accompanied 
by a motion for filing when necessary, no later than 7 days after the principal brief 
of the party  being supported is filed . . . . A court may grant leave for later filing, 
specifying the time within which an opposing party may answer.”). 
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not enough affected to entitle the amicus to intervene and become a party in the 

present case).”). 

Amici Chantell and Michael Sackett are the plaintiffs in Sackett v. EPA, 

presently pending in the U.S. District Court for the District of Idaho, case no. 2:08-

cv-00185-N-EJL. The Sacketts are challenging an administrative compliance order 

issued by the Environmental Protection Agency, which directs them to restore a 

homesite they own near Priest Lake, Idaho, on the ground that their property contains 

navigable waters for which no dredge and fill permit will be issued. See generally 

Sackett v. EPA, 566 U.S. 120, 122 (2012).  

On remand to the district court, the case is fully briefed on cross motions for 

summary judgment. The sole issue in the Sacketts’ challenge to the compliance order 

is whether their property contains navigable waters. See Plaintiffs’ Memorandum of 

Points and Authorities in Support of Motion for Summary Judgment on the 

Administrative Record, Sept. 4, 2015, D. Idaho, case no. 2:08-cv-00185-EJL, ECF 

103-1 at 13-24. A key basis on which the EPA defends its administrative 

determination that the Sacketts’ property is a navigable water is that, in the agency’s 

view, a putative wetland on the property meets the Kennedy test from Rapanos. See 

United States’ Combined Memorandum in Opposition to Plaintiffs’ Motion for 

Summary Judgment and in Support of the United States’ Cross-Motion for Summary 

Judgment, Nov. 20, 2015, D. Idaho, case no. 2:08-cv-00185-EJL, ECF 105-1 at 21-
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27 (attempting to apply Justice Kennedy’s “significant nexus” test). If the Kennedy 

test were not the law of the Circuit, as held by the court in City of Healdsburg, a 

significant ground for the EPA’s enforcement order would be removed. When this 

Court decided United States v. Davis, the Sacketts filed the decision with the district 

court as supplemental authority, arguing that United States v. Davis effectively 

overrules this Court’s prior decision in City of Healdsburg. See Plaintiffs’ Notice of 

Supplemental Authority, Aug. 4, 2016, D. Idaho, case no. 2:08-cv-00185-EJL, ECF 

113. 

Amici Duarte Nursery, Inc., and its president, John Duarte, are counterclaim-

defendants in Duarte Nursery v. United States Army Corps of Engineers, pending in 

the Eastern District of California, case no. 2:13-CV-02095-KJM-DB. The United 

States is suing Duarte for alleged violations of the Clean Water Act, to wit plowing 

450 acres of agricultural property, including approximately 20 acres of vernal pools 

and swales which the United States alleges to be navigable waters under the Clean 

Water Act, without a permit from the Corps of Engineers. The district court ruled on 

summary judgment on June 10, 2016, that Duarte’s property contains navigable 

waters that were plowed without a permit, based exclusively on Justice Kennedy’s 

opinion in Rapanos v. United States. See Order, June 10, 2016, E.D. Cal., case no. 

2:13-CV-02095-KJM-DB, ECF 195 at 29-31. The United States’ summary 

judgment motion also relied exclusively on the Kennedy test to argue for jurisdiction 
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over Duarte’s land. See Brief in Support of United States’ Motion for Summary 

Judgment on its Counterclaim that Duarte Violated the Clean Water Act, Oct. 26, 

2015, E.D. Cal., case no. 2:13-CV-02095-KJM-DB, ECF 145-1 at 16-17. Duarte is 

currently awaiting a penalty trial, set to commence August 15, 2017, in which the 

United States is seeking a $2.8 million civil penalty for plowing his property. See 

United States’ Proposed Judgment, filed May 26, 2017, E.D. Cal., case no. 2:13-

CV-02095-KJM-DB, ECF 278-1 at 4.2 

This Court issued its decision in United States v. Davis the first court day 

following the district court’s June 10 liability ruling cited above. Duarte filed the 

Davis decision in support of a motion for reconsideration or certification of the 

June 10 liability ruling, arguing that Davis overrules City of Healdsburg. See 

Statement of Additional Authority: United States v. Davis, June 14, 2016, E.D. Cal., 

case no. 2:13-CV-02095-KJM-DB, ECF 198. 

  

                                    
2 Duarte recently filed a petition for writ of mandamus, asking this Court to stay 
further proceedings in Duarte Nursery v. Corps of Engineers pending its decision in 
this case, following the district court’s denial of Duarte’s motion to stay on the same 
grounds. See In re Duarte Nursery, Inc., Ninth Circuit Case No. 17-71983. 
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 This case raises an issue of significant interest to Amici relating to the proper 

test for determining the presence of “navigable waters” on their properties. This is a 

controlling issue of law in each of Amici’s cases in the district courts, as it is in the 

present case for Appellant Robertson, and Amici respectfully offer their views on 

the question to this Court for its consideration in deciding. Robertson. 

 As the Court can see, the resolution of the Rapanos controlling opinion issue 

here will greatly impact each of the Amici’s cases. Amici did not become aware of 

how central the Rapanos case was to the instant case until after the deadline to file 

amicus briefs in support of the Appellant passed. This Court has the discretion to 

accept this late-filed brief amicus curiae, see Northern Securities Company v. United 

States, 191 U.S. 555, 555-56 (1903) (where application to file an amicus brief is 

made by counsel interested in some other pending case involving similar questions, 

court is within its discretion to allow amicus brief when “justified by the 

circumstances”), and the Court should exercise its discretion and grant the motion 

for leave to file.  
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CONCLUSION 

For the foregoing reasons, Amici request the Court grant its motion for leave 

to file the accompanying proposed brief amicus curiae in support of Defendant-

Appellant Robertson seeking partial reversal of the judgment and sentence below. 

 DATED: July 21, 2017. 
       Respectfully submitted, 
    
 
       s/ Anthony L. François   

ANTHONY L. FRANÇOIS 
Pacific Legal Foundation 
930 G Street 
Sacramento, California 95814 
Telephone: (916) 419-7111 
Facsimile: (916) 419-7747 
E-mail: alf@pacificlegal.org 

 
Counsel for Amici Curiae Chantell and Michael Sackett, et al.  
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on July 21 2017, I electronically filed the foregoing 

MOTION FOR LEAVE TO FILE PROPOSED BRIEF AMICUS CURIAE OF 

CHANTELL AND MICHAEL SACKETT, JOHN DUARTE, AND DUARTE 

NURSERY, INC. IN SUPPORT OF DEFENDANT-APPELLANT with the 

Clerk of the Court for the United States Court of Appeals for the Ninth Circuit by 

using the appellate CM/ECF system. 

 I certify that all participants in the case are registered CM/ECF users and that 

service will be accomplished by the appellate CM/ECF system. 

 
 

s/ Anthony L. François                  
      ANTHONY L. FRANÇOIS 
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